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Tue Jersey City Journal suggests 
that the act passed at the last session 
of the legislature, increasing the juris- 
diction of the justices of the peace, 
may be held to be unconstitutional, as 
embracing more than one obiect. Our 
grandmotherly constitution provides 
that ‘‘ every law shall embrace but one 
object, which shall be expressed in the 
title.” The purpose of this is recited 
to be “to avoid improper influences 
which may result from intermixing in 
vene and the same act such things as 
have no proper relation to each other.” 
The title of this act is an act to in- 
crease the jurisdiction of justices of 
the peace in certain cases, and the act 
not only increases their jurisdiction, 
but forbids them from taking fees in 
certain cases in which no honorable 
man would take a fee. It can hardly 
be said that these provisions have no 
proper relation to each other, and the 
act would not have been thought to 
embrace more than one object if the 
title bad been more general in its 
terms. Our own opinion is that the 
act is not within the spirit of the con- 


stitutiunal provision, and it would seem | 


that if the act does embrace objects 
which are not expressed in tie title, 














the only effect would be to avoid those 
provisions which the title does not 
cover. 





In Wilson Packing Co. v. Hunter, 
Int. Rev. Reeord, May 5, 1879, the U. 
S. Cirenit Court for the Southern Dis 
trict of Illinois have rendered an] im- 
portart decision upon the jurisdiction 
of the Federal Courts. It is held in 
this case that a foreign corporation 
doing business in a State is “found” 
there within the meaning of the Fed- 
eral statutes and is subject to the pro- 
cess of the Federal Court for that dis- 
trict. In Williams and Albright v. The 
Empire Transportation Co., et‘al., 1 N. 
J. L. J. 315, Nixon J., held that a for- 
eign corporation doing business in a 
State under a State law, providing that 
there should be an agent in the State 
who might be served with process, was 
“found” in the State for the purpose 
of being served with the process of the 
Federal court. The present cise goes 
beyond this in that there was herejno 
special provision for the service of the 
summons of the State Court upon an 
agent, and the decision was placed 
wholly on the ground that a company 
which consents to do business in a 
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State other than that where it was | that no one claiming an adverse title 
created is subject to all the liabilities |can be permitted to bring it forward 
imposed by the laws of that State, in-| and have it settled in that suit. In 
cluding the liability to be sued, and is, | such cases the vendee and those claim- 
therefore, in the same position as if|ing under him must rely upon the cov 
there were a special provision for the|enants of title in the deed of the ven- 
service of summons upon an agent, and|dor. They measure the rights nd 
that it must be held to be found within | remedy of the vendee, and if there are 
the State for the purpose of being|no such covenants, in the absence of 
served with the process of the Federal | frand he ean have no redress. This 
Court. The decision was restricted to| doctrine was distinctly laid down in 
corporations doing business in the| Patton v. Taylor, 7 How. 159, and was 
State, and does not justify the service | re-examined and affirmed in Noonan v. 
of process on an officer or agent who is| Lee, 1 Black 507; see also Abbott  v. 
merely passing throngh the State in a} Allen, 2 Joons Ch. R. 519; Corning v. 
private capacity. The development of | Smith, 2 Seld. 84; Beebe v. Swartwont, 
the law on this subject may be seen in|3 Gilman 162. ‘The sume doctrine has 
the following cases: Bank of Augusta} been repeatedly declared in New Jer- 
v. Earle, 13 Pet. 519; Day v. India sey. In Shannon v. Marselis, Suxt. 
Rubber Co., 1 Blatchf. 628; Pomeroy | 426, Chancellor Vroom says: “Where 
v.N. ¥.& N. H.R. R. Co., 4 Blatebf.| there is a mere allegation upon an 
120; R. R. Co. v. Harris, 12 Wall 65;) outstanding title or ineumbrance, the 
Ex parte schellenberger, 6 Otto. 359) court will not interfere, but will leave 
and Williams et al. v. Empire Trans.|the party to his remedy on the cove- 
Co., IN. J. L. J. 315. -nant, but where there is an eviction, or 
a -even an ejectment brought, it will in- 

In Peters v. Elliott, 7 Washington | terpose.” The former part of this 
Law Reporter 156, the U. S. Supreme) proposition was followed and approved 
Court has re-iterated a doctrine which! in Van Wagoner v. McEwen, 1 Green 
is well established, but which so often | Ch. 412, and the Jatter part in Jaques 
works hardship that it is difficult for|v. Esler, 3 Green Ch. 461, and the 
parties to accept it without the judg-|same doctrine was held in Glenn's 
ment of the court in their own case. | Admrs v. Whipple, 1 Beas. 50; Hile v. 
Upon a bill to enforce an express lien; Davison, 5 C. E. Gr. 228 and Halfish 
for purchase money of land, the de-| v. Obrien, Ibid 230. Where, however, 








fence set up the existence of an alleged | there is an outstanding prior eneum- 
paramount title. There had been no | brance and a suit is brought to fore- 
eviction, and no action of ejectment had | close a purchase money mortgage con 
been brougbt. The court say, “It is| taining «a covenant against ineum- 
the well settled law of this court that| brance, the court of equity will direct 
upon a bill of foreclo ure, or, as in this | that the proceeds of the sale be applied 
case, a bill to enforce a lien for the) to the payment of the first mortgaye 
purchase money, and where there has | and that. the amount so paid be de- 
been no fraud and no eviction, aetual! ducted from the decree upon the sec- 
or constructive, the vendee, or a party | ond mortgage, or even that the amount 
in possession under him, cannot con. | necessary to pay the first mortgage be 
trovert the title of the vendor; and! deducted from the amount of the sec- 
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ond and a decree entered for the bal 
ance; and it is not necessary that the 
first mortgagee,he made a party to the 
gsnit, Shannon v. Marselis, Saxt. 420; 
Van Riper v. Williams, 1 Gr. Ch. 407; 
Woodruff v. Depne. 1 MeCart. 168; 
White v. Stretch, 7 C. E. Gr. 76. See 
also Johnsor v. Blydenburgh, 31 N. Y. 
427. In Union Nat. Bank v. Pinner, 
10 C. E. Gr., the same rule was applied 
where there were outstanding tax liens. 
In Couse v Boyles. 3 Gr. Ch. 212, it 
was held that where an agreement was 
made for the sale of a farm “said to 
contain one hundred and_ thirty-five 
acres, be the same more or less,” and 
the deed exeented described the land 
by metes and bounds with the words, 
“containing one bundred and _thirty- 
five acres be the same more or less,” 
and there proved to be a deficiency of 
twenty acres, the purchaser,upon a bill 
filed to foreclose 2 purchase money 
mortgage,was entitled to have an abate 

ment or compensation for the deficien- 
ey in the quantity of land. 

In St. Vincent Female Orphan Asy 
lum v. City of Troy, 8 N. Y. Weekly 
Digest 154, the Court of Appeals of 
New York decided that the common 
council of a city have not power, ander 
pretence of altering a street, to au- 
thorize a permanent encroachment up- 
on the width of the street, and when a 
resolution had been passed muking the 


width of the street less than if had | 


and was insufficient to give the plaintiff 
any title, and that the plaintiff's pos- 
session was not an adverse one within 
the statute of limitations, reversing S. 
C5 N. Y. W. Dig. 386. The court 
cited Attorney General v. Heishon, 5 
C. E. Gr. 410, but this only goes so far 
as to hold that “the mayor and com- 
mon council, while they have power to 
ascertain and establish the line of a 
street and to alter a street. by pureuing 
the provisions of their charter, have no 
power to authorize anyone to build 
within a street toa line arbitrarily fixed 
by them.” 





Howard v. MeDonough, N. Y¥. Ct. 
of Appeals, April 8, 1879, Albany L.J., 
April 26, contains the following state- 
ment of the law relating to the use of 
memoranda by a witness while testify- 
ing: 1. A witness ay use a memor- 
andum, made by himself or another, to 
refresh his memory, and then must 
testify from his recollection, the mem- 
orandum not being evidence. 2. When 
he has forgotten the facts, and cannot 
recall them after looking at the mem- 
orandum, but testifies that he once 








knew them,and made the memorandum 
at the time or soon after they trans- 
pired, and intended to make it correctly 
and believes it to be correct, such 
memorandum in lis own writing is 
evidence. 3. A memorandum made by 
the witness of a great number of items 
and values, impossible of recollection, 


been, and giving the plaintiff permis- | may be used as a refresher of the rec- 


sion to enclose the excess within his | 


| 


own grounds, and the plaintiff had | 
erected a stone wall on the new line, | 
and had oeenpied the land so enclosed 
for more than twenty years, nnd the 
common couneil had then revoked the 
resolution and directed the removal of 


the plamtiff's wall, it was held that 





the former resolution was unauthorized 


ollection, and may also be put in evi- 
dence itself, not as proof, but as a 
statement of details of items testified 
Such use is dis- 
The judge may require 
each item to be testified to, in which 


to by the witness. 
cretionary. 


case the memorandum will not be im- 
portant as evidence, or he may allow 
the witness to testify generally to the 








164 


items and values, and receive the mem- 
orandum as a detail of the result of 
that exanination. Driggs v. Smith, 
36 N. Y. Superior Ct. 283, affirmed in 
the Court of Appeals; McCormick v. 
Penn. Cent. R. R. Co., 49 N. Y. 303. 
In the latter case memoranda of the 
contents of a trunk were made after 
the trunk had been lost. These mem- 
oranda were then copied, and the copy 
was used by the witness in testifying, 
and was read to the jury. The court 
said : “ We do not understand that the 
memoranda were read to the jury as 
evidence of themselves of what were 
the contents of the trunk, but only as 
a statement in detail of what this wit- 
ness had testified were the articles 
contained in the trunk. In this view 
the memoranda were competent.” The 
subject is considered in 2 Taylor on 
Evidence, §§1263-1270. 

In Zildesley v. Harper, L. R. 10 Ch. 
D. 393, Bramwell, L. J., expresses ver) 
contisely a wise and liberal rule fo 
granting leave to amend. ‘“ Ihave had 
much to do in Chambers,” he says, 
* with applications for leave to amend, 
and I may perhaps be allowed to say 
that this humble branch of Jearning is 
very familiar to me. My practice has 
always been fo give leave to amend 
unless I have been satisfied that the 
party applying was acting mala fide, 
or that, by his blunder, he had done 
some injury to bis opponent which 
could not be compensated fur by costs 
or otherwise. I confess that if the 
present case had come before me I 
should have had sume doubt whetber 
the defendant had made a bona fide 
mistake, as the mistake is so very ob- 
vious. I should probably have required 
some affidavit or statement by the so- 
licitor to show that the slip in the 
pleading was a bonu fide one, and if 





amized road. 
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satisfied on that point, I should not 
have refused leave to amend. Mr. 
Justice Fry seems to have thought it 
right to trust to his own strong im- 
pression that the pleader could not 
have pleaded as he had done unless 
there had been mala fides, rather than 
to the positive affidavit of the defend- 
ant, who had sworn, before he knew 
that any objection could be taken to 
the pleading, that he had not given 
any bribe. It is quite right that the 
rules of the court should be ob;erved, 
and that a party should be fined for 
his mistake, but the fine should be 
measured by the loss to the other side, 
and not by the importance of the stake 
between the parties.” 





Gause v. City of Clarksville, Cen- 
tral Law Journal, May 2, 1879, is an 
important decision by Judge Dillon on 
the power of cities to issue bonds for 
money borrowed for ordinary muni- 
cipal purposes when such power is not 
specially conferred by charter. In 
this case two classes of bonds were 
before the court, bonds issued for 
money borrowed to pay for the repair 
of wharves and streets, and bonds 
issued in renewal of bonds which had 
been issued in payment for stock 
which the city was authorized to sub- 
scribe for the construction of a macad- 
The charter contained 
no express authority either to borrow 
money or to execnte negotiable bonds, 
unless it is conferred by the clause in 
section one that the city “‘“may do all 
other acts as natural persons.” The 
court held that municipal corporations 
have not the power to borrow money 
in advance for the purpose of exercis— 
ing the ordinary functions of the mu- 
nicipality. The argument was that such 
powers are dangerous and liable to 
great abuse, and that they are not nec 
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essary for carrying out the objects of 
the corporation. In England, the 
court said, even private corporations 
are not allowed to have the power to 
borrow money as incidental to the ex- 
ecution of their ordinary duties. And 
upon the question of the power to ex- 
ecute negotiable securities, the court 
said, ““‘Whatever doubt may be consid- 
ered to exist as to the implied right to 
borrow, the want of authority in a 
municipal corporation as merely inci- 
dental to its municipal powers to issue 
negotiable securities, seems on reason 
and on principle to be plain ;” and the 
court referred to the English author 
ities by which it is well settled that in 
England no corporation, whether mn- 
nicipal or private, has the incidental 
right to make commercial paper, and 
discussed the American cases which 
hold that even municipal corporations 
have such power, and then stated with 
great force the argument upon prin- 
ciple against such power. The con- 
clusion was that since the city had no 
power to borrow the money in the 
manner attempted, the bonds were in- 
valid and no recovery could be had 
upon them, but that if it could be 
shown that the money bad been act- 
ually used by the city for municipal 
purposes, the money might be recover- 
ed back in an action for money had and 
received, and that the aolder of the 
bonds might be considered as the 
assignee of the debt. Judge Dillon 
held that the bouds given in payment 
for the stock were impliedly authoriz- 
ed by the charter and were valid, but 
Treat, J., dissented on this point and 
considered them no better than the 
others. The law in New Jersey is well 
settled in accordance with the views 
expressed in this decision, Hacketts- 
town v. Schwackhamer, 8 Vr. 191, and 
we must add in the words of Judge 





Dillon in this opinion that “our justi- 
fication for this extended discu<sion is 
found in the fact that the doctrine here 
combatted is struggling for admission 
into our jurisprudence. It is one 
which, as we conceive, is founded on a 
radical misconception of sound legal 
principles, and one, moreover, whose 
consequences, if it shall be incorporated 
into the general law, cannot be con- 
templated without anxiety.” 





AN ACT TO BE REPEALED. 





Chapter LXV of the laws passed at 
the last session of the Legislature, re- 
ferred to in the May number of THE 
Law Jovurnat, is a rare instance of 
special, unnecessary and vexatious leg- 
islation. Entitled “An Act for the 
better protection of Sheriffs,” its cap- 
tion should more properly read, “An 
Act. to Abolish the Action of Replevin.” 
There is probably no law upon our 
statute book which is so calculated to 
embarrass and defeat the administra- 
tion of justice as this, and it can hardly 
be supposed that its force and effect 
were fully understood by the Legisla- 
ture at the time of its passage. The 
act provides in terms that all bonds 
required by law to be taken by any 
sheriff shall be recorded by the county 
clerk and shall then have the force and 
effect of ‘a recognizance.” In other 
words the sureties on a bond given in 
a replevin suit must give a mortgage 
on all their real estate, as a pledge for 
the successful prosecution of the suit. 
It cannot be doubted that as soon as 
the effect of this act becomes under- 
stood by the public generally, it 
will be almost, if not utterly, impossi- 
ble for the average litigant to obtain 
the signatures of two freeholders to 
such a bond. It is not difficult for one 
to obtain his neighbor’s endorsemeut 
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to a promissory note, or to borrow his 
note, or to induce him to become sure- 
ty upon a bond, but to ask one to 
cloud the title of all his teal estate 
with a contingent liability for the ben- 
efit of unother in whom he has only a 
friendly interest, is to push the claims 
of friendship or business acquaintance 
and accommodation beyond the limits 
of prudence. Jt cannot be urged that 
any necessity existed for such legisla. 
tion. Under the law as it stood prior 
to the passage of this act, the sheriff 
was authorized to take bonds with two 
responsible persons as sureties, of 
whose responsibility and sufficiency the 
sheriff was the sole judge. He might 
reject the sureties offered withont 
assigning any reason therefor, and, 
if prudent, assume practically no risk 
whatever in the execution of his writ. 
In 1877 (P. L. 14) the legislature pro- 
vided that the bonds to be given in 
actions of replevin should be in double 
the value of the chattels taken, (such 
value to be ascertained by the appoint- 
ment of one or more disinterested wit- 
nesses) and, by implication, that the 
sheriff should only be liable in dam- 
ages to the amount of such ascertained 
It might be supposed that, 
legal restrictions, 


value. 
protected by such 
the sheriff was made reasonably secure 
in the discharge of his duty and, in 
view of the notorious fact of the office 
of sheriff being so Incrative as to be an 
object of fierce political contention, the 
slight risk incurred was not unreason- 
able. A still more serious objection to 
the act in question is, that it is ealen- 
lated to deceive and defraud the pub- 
lic. Instead of stating in plain terms 
that in lien of the bonds now provided 
by law to be taken, the sheriffs, from 
and after the passage of such act 
should take recognizances only, this 


jaw provides that after a bond con-| position. 


itaining 2 condition upon which and 
upon which only the obliger ean be 
| made liable, has been duly executed 
jand delivered to the -obligee therein 
inamed, its character ean be entirely 
changed by recording it in a book to 
he kept for that purpose ; and what is, 
before recording. a mere agreement to 
when recorded, 


pay money becomes, 


an acknowledgment of a former in- 
debtedness and lien upon lands. What 
would be thonght of a law providing 
that all promissory notes if registered 
with the should have 
the force and effect of mortgages and 
maker and en- 


county clerk, 


bind the lands of the 
dorsers, not from the time of maturity, 
but from the time of such registry. 

The condition of a replevin bond, 
the most familiar form of bond toa 
sheriff, is simple and easily understood 
and the surety knows that he is bound 
to pay a certain sum of money if the 
obligor fails either to prosecute his 
suit with effect or to return the goods 
and chattels enumerated, if return be 
adjudged. So, too, the terms of a 
recognizance are entirely comprehensi- 
ble, and its force and effect well under- 
stood, but to induce or allow one to 
sign an agreement, the effect of which 
may be entirely changed by simply 
copying it into a book after it has 
passed from the hands of the obligor 
to those of the obligee, is a species of 
trickery not to be encouraged by stat- 
ute. 

The bar of New Jersey cannot allow 
this law to remain in its present shape. 
If it is necessary or advisable to give 
to the sheriffs greater security than 
formerly, let it be done by an open 
and honest enactment, not by a statute 
which must of necessity be the fruitful 
source of misunderstanding and which 
opens so wide » door to fraud and im- 


F. A. J. 
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NEW JERSEY SUPREME COURT. 


LIMITATIONS-—-CHANGE OF LAW. 


Wilson’s Executor ads. Ryder. 
[Feb. Term, 1879.] 

1. When a right of action has become barred 
under a statute of limitations, the statutory 
defence is a vested right that cannot be im- 
paired by subsequent legislation. 

2. In the administration of a decedent’s estate 

the expiration of the time of the creditors 

to present their claim worked, under the 
old law, a bar to claims not presented. Held 

That the repeal of the law authorizing this 

procedure did not revive the right to enforce 

against the personal represeutative such 
unpresented claims. 

. The rule and the fact that the claim sued 

on was not presented within the time limit- 

ed may be pleaded as a bar. 


~ 


This suit was on two promissory 
notes alleged to have b en made by 
the decedent. The defendant pleaded 
specially the following facts, viz: that 
the surrogate of Union County on the 
16th of December, 1873, madean order 
that public notice be given tu the cred- 
itors of the estate to bring in their 
claims within nine months, ete. ; that 
such notice was duly published, and 
that no holder of the notes sued on 
The nine 
mouths limited by the order expired 
on September 16, 1874. To this plea 
the plaintiff demurred. 

Mr. George P. Smith and Mr. B. 
Williamson for demurrant. 

Mr. Cross and Mr. Magie for de- 
fendant. i‘ 


presented any claim, ete. 


Beastey, C. J.: ‘That a rule to bar 
creditors was duly taken out and pub- 
lished in this case, and that by the ex- 
piration of the time so limited for the 


recovery against the defendant is con- 
cerned.is not questionable. That a fail- 
ure on the part of a creditor to bring his 
claim in withia the prescribed period 
took away his right of action against the 
personal representative of the deceased 
was expressly held in the case of Ryan 
v. Flanagan’s Administrator, 9 Vroom 
161. The contention now made is that 
the act. by virtue of which the order of 
limitation was granted and which im 

parted to it the effect of cireumscribing 
the right of the creditor to sue to a 
certain fixed period having been re- 
pealed, such order has lost all legal effi- 
ciency, the result being that the action 
of the plaintiff is not barred and will not 
be so barred until a decree,founded on, 
the rule to limit claims, has been taken 
in accordance with the provisions of 
the statute as it at present appears in 
the late revision. As the claim now in 
suit was in point of fact barred before 
the enactment of the repealing statute 
it will be observed that the proposition 
is that it a statute of limitation be re- 
pealed, all rights of action which were 
destroyed by it are revived, and can be 
euforced by a judicial proceeding. But 
I can find nothing in the nature of the 
transaction nor in legal principles that 





will lend the least support whatever 
ito such-a contention. ‘Lhe products 
lof such «a doctrine would be simply 
As applied to 
ithe class of cases in which the present 
| one is comprehended, it would open to 
litigation the affairs of many estates, 


‘that could not on any reasonable 


‘confusion and injustice. 





coming in of claims the present right of | ground be treated as unsettled. Under 
action was barred by force of the laws | the former system that prevailed when 
then existing, sv far forth as a right of ' these events now in litigation occurred 
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upon the running out of the period 
designated for the putting in of the 
claims of creditors, an executor had a 
right to regard the claims so presented 
as the sum of the debts dune from the 
estate, and if by such showing the es- 
tate was solvent, to pay such claims in 
full; but in doing this he relied en- 
tirely on the rule of limitation. To de 
stroy, therefore,that rule by subsequent 
legislation would place such an execu- 
tor in the incongruous and dangerous 
position of having been guilty of de- 
vastavit in each case in which he bad 
paid a debt according to law. That 
the legal acts of a man cannot be leg- 
islated into illegal acts would seem to 
be a proposition plainly undeniable, 
and I do not find that it has ever been 
controverted, not even by a dictum. 
The decisions of the courts, so far as 
my research has extcuded, are wholly in 
accord in this subject, and with one 
voice they declare that when a right of 
action has become barred under exist- 
ing laws, the right to rely upon the 
statutory defense is a vested right that 
cannot be rescinded or disturbed by 
subsequent legislation. Judge Cooley, 
treating of this subject im his work on 
constitutional limitations, thus states 
his views: “As to the circumstances 
under which a man may be said to 
have a vested right to a defence, it is 
somewhat difficult to lay down a com- 
prebensive rule. 





deduction from the authorities will very 
plainly appear by a reference to the 
numerous cases collected by the same 
author in his note on page 365. 

But even if the general rule of law 
upon this subject were unsettled, 
which I have said does nut so seem to 
me, still the question in its relation to 
this case would be free from all uncer 
tainty, for although the statutory pro- 
vision on which the defendant relies 
has been repealed, nevertheless the 
rights that had become vested by its 
efficacy have not been lost, having 
been expressly reserved by the repeal- 
ing law. This reservation is so clear 
and explicit that it requires neither 
discussion nor explanation, as will ap- 
pear by a reference to the statute 
itself, which will be found in the Revis- 
ion, page 1120. 

And I do not think the second point 
made in the brief of the counsel of the 
plaintiff has any more validity. That 
point is, that the foregoing matter of 
defence cannot be pleaded in bar, in- 
asmuch as the statute in question pro- 
vides that if the creditor who has failed 
to present his account within the pre- 
scribed time shall before the decree of 
distribution find some other estate not 
inventoried or accounted for, he shall 
be entitled to receive his ratable pro- 
portion of the same. The suggestion 
is that the plaintiff must have the right 
tu establish his debt by a suit against 
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He who has satisfied » demand can- | the executor, and that in such suit 
not have it revived against him; and) the latter must plead plene adminis- 
he who has become released from a} travit. 
demand by the operation of the statute} But this argument can become pos- 
of limitations is equally protected. In | sessed of a semblance of plausibility 
both cases the right is gone, and to) only by leaving out of sight the fact 
restore it would be to create au new)that it stands in direct opposition to 
contract for the parties—a thing quite | tlie very language of the statute itself. 
beyond the power of legisiation. Con. | How can it be urged that this claim 
Lim. 369.” And how completely the|cau be enforced by suit against this 
doctrine thus declared is a legitimate! defendant when the words of this law 
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are that the creditor situated as the 
plaintiff is, “shall be forever barred of 
his or her action therefor against such” 
executor? The prohibition is absolute 
und without qualification ; it does not 
exonerate the executor partiaily. but it 
gives him an entire exemption from all 
liability to being sued, so that it seems 
to be out of the question for the court 
to say that an action will lie against 
him even though such action should 
be restricted to the function of trying 
the fact of indebtedness and thus be 
deprived of much of its aggressive 
force ; it would still be an action, and 
that the creditor cannot bring The 
remedy of the creditur who is in laches 
and has not put in his claim, is, I 
think, to present such claim to the 
Orphan's Court and to bring in at the 
sume time property not accounted for, 
and under the direetion and advice of 
the court to have his claim established 
and the newly discovered property dis- 
tributed. 

The defendant must have judgment. 





TAXES—DEDUCTION FOR MORT- 
GAGES. 





The State (Vails’ Ex’rs. pros.) v. Runyon, Col- 
lector. 
|Feb. Term, 1879, ] 


Tue Court (Opinion by Depue, J .)de- 
cided the following points. (We give 
the official syllabus only) : 

1. The act of April 17, 1876, (Revis- 
ion 1163) which provides that no mort- 
gage or debt secured thereby shall be 
assessed for taxation, unless a deduc- 
tion therefor is claimed by the owner of 
the land and allowed by the assessor, 
and that such mortgages or debts 
secured thereby as shall be subject to 
taxation, shall be assessed for taxation 
in the township or city wherein the 
mortgaged premises are situate, is con- 
stitutional. 


2. The act above mentioned merely 
provides a method for the taxation of 
mortgages. It is not in violation of 
paragraph XVII, Sec. 11, Art. IV of 
the amended constitution. It sub- 
jects all mortgage interests to taxation 
in connection with other property, un- 
iformly throughout the State, at the 
place where the mortgaged premises 
are situate, and merely leaves it in the 
volition of the mortgagor whether he 
will pay the tax for the mortgage in- 
terest or have the same paid by the 
mortgagee. Nor is the uct unconsti- 
tutional as applied to prior mortgages, 
as impairing the obligation of the con- 
tract of the mortgagor with the mort- 
gagee with respect to the payment of 
taxes on the mortgaged premises. 

3. The deduction of the mortgage 
debt from the valuation of the lands 
mortgaged, may be allowed by the 
assessor, and the owner of the mort- 
gage be assessed therefor without the 
deduction being claimed by the owner 
uf the lands under oath. 

4. The assessor may require an affi- 
davit to satisfy himself of the existence 
and amount of the mortgage and of 
the person by whom the same is held, 
but if the deduction is claimed and is 
allowed and the sum allowed is in fact 
the correct amount of the mortgage 
debt and the owner of the mortgage is 
taxed only therefor, the latter cannot 
complain. 

5. If property be such in its nature 
as to be capable of having a two-fold 
situs for taxation, the legislature may 
select either as the place where the tax 
shall be laid. The legislature may 
select as the sttws of taxation of mort- 
gages,either the political division where 
the owner resides or that in which the 
mortgaged premises are situate. 

6. A law which subjects a particular 





class of property to taxation in com- 





170 THE NEW JERSEY LAW JOURNAL. 


mon with other property on the same ,ing to the statute, (Rev. 1142, §8) is 
valuation, and at the rates of taxation | sufficient notice of the avermeut and of 
which are uniformly applied in this| the time and place for hearing object- 
State in taxation for State purposes, eco to make the imposition lawful. 
and in the county and municipality in| 

which the property is taxable in taxa-|against one of several executors or 
tion for county and local purposes, ob | trustees for mortgages held by them 


8. An assessment of taxes made 





serves the constitutional requirement 
of uniformity in the rules of taxation. 

7. In the absence of some statutory 
requirement of notice in a_ particular 
manner to the individual taxed, of the 
assessment against him, notice of the 
time and place of meeting of the com- 
missioners of appeal in cases of taxa- 


in their fiduary capacity, will not be 
set aside, though the assessor in mak- 
ing his duplicate omit to designate him 
in his representative capacity. 

9. Assessments of taxes will not be 
set aside for mere irregularities or 
objection in form, which do not affect 
the substantial rights of parties. 





tion, by advertisements set up accord. 





UNITED STATES CIRCUIT COURT. 


PRELIMINARY INJUNCTION. 


Robinson et al. v. Randolph et al. 

The complainants’ bill showed a decree estab- 
lishing the validity of a patent,aud infringe- 
ment by the defendant. The answer set up 
facts which would render the patent void. 
It appearing that the defendant had known 
these facts when the patent was issued, and 
had not disclosed them, altnough he took an 
active part in the suit in which the decree 
was made, a preliminary injunction was 
granted in spite ef the answer. 

Motion for preliminary injunction. 

Mr. Ransom for complainants. 

Mr. Joseph F. Randolph, for de- 
fencdants. 

Nixon D. J.: This case presents 


upon proof of which the courts ordi- 
narily grant the application. 

The defendant, Randolph, however, 
comes in by answer and affidavits to 
resist the motion, and sets up defences 
and alleges the existence of facts, which 
if true, not only show that the in- 
junction ought not to be granted, but 
jrender it certain that the patent is 
void. These facts are not new, and 
have not recently come to the knowl 
edge of the defendant. He knew them 
when the patent was granted and at 
the time of the re-issue, and during the 
pendency of the suit against Rankin 
aud others, in which the validity of the 





some unusual and perplexing questions. 
The complainants ask for «an interloen- 
tory injunction, pending the snit, and 
show the two facts, to wit: a decree 
establishing the validity of the patent, 
and infringement by the defendant, 





patent was contested and established. 

The bill charges that he took an 
j active part in that controversy against 
the complainants ; that he sat with the 
defendant and his counsel during the 
argument on the final hearing, and 
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that after a decree was rendered in 
favor of the complainants, and upon 
an application for a rehearing on ac- 
count of newly discovered evidence, 
he supplied his own affidavit,disclosing 
facts in aid of the motion. 

The defendant, in his answer, after 
disclaiming any pecuniary interest in 
that controversy, acknowledges his 
activity during its progress and ex- 
plains it by the statement that “he 
had a friendly desire to see the def-nd- 
ants prevail in resisting what he most 
sincerely believed to be an attempt at 
blackmail and frand on the part of the 
complainants.” 

Here is an extraordinary statement : 
Holding himself out as friendly to 
the defence ; consulting with the de- 
fendants during the progress of the 
trial ; regarding the suit as an attempt 
at blackmail and fraud, and hiving 
within his breast, as he now claims, a 
kncwledge of facts and circumstances, 
which, if revealed, would defeat it, he 
carefully conceals his knowledge, al 
lows the wrong «nd fraud to triumph 
before his face; and never opens his 
lips until a revelation is necessary to 
exculpate himself from the charge of 
personal infringement. 

It is not uncharitable or harsh to 
the defendant to hold that persons 
thus acting ought not to expect the 
court to allow their testimony to im- 
peach a decree, the truth and justice 


of which they have by implication ad-'! 


mitted, by remaining silent, when, by 
speaking, they could have prevented it. 
They are not ultimately concluded by 
it, but prima facia it is good against 
them, and it requires more than their 
uncorrob‘rated affidavit to invalidate 
it. There is no corroboration of the 
defendant's answer in the present case, 
and he must be temporarily ee; 
and it is ordered accordingly. 





CROSS BILL—PATENTS. 


Randolph v. Robinson, et al. 

A cross bill was dismissed because, 1st, it 
was filed before the answer to the original 
bill. 2d, It brought in new parties. 3d, It 
introduced new and distinct matters. 4th, 
Its purpose was different from that of the 
original bill. 

It was not alloved to stand as an original bill 
because the controversy turned not upon pat- 
ents, but rather upon contracts in reference 
tothem, and these do not give the court 
jurisdiction. 

Mr. Jos. F. Randolph for the mo- 
tion. 

Mr. Ransom, contra. 

Nixon, D. J.: This is a motion to 
dismiss a cross-bill. The original bill 
was filed November 8, 1878, against 
the defendant for an injunction and an 
account for infringing re-issued letters 
patent dated April 23, 1874. 

There are a number of reasons why 
the motion should prevail. In the 
first place the cross bill was filed before 
the answer to the original bill was put 
in, which is irregular, but not such ir- 
regularity perhaps, as standing alone 
would justify the court in dismiss- 
ing it. But, 2d, it brings in new par- 
ties, which is not admissible, Shields v. 
Barrow, 17 How. 130. 3rd, It intro- 
duces new and distinct matters not 
embraced in the original bill, Ayres v. 
Carver, 17 How. 595. 4th, Its pur- 
pose is different from that of the orig. 
inal bill. The latter concerns the in- 
fringement of a patent, and the former 
is in the nature of a creditor's bill seek- 
ing to set aside a fraudulent transfer 
of property, and aiding in the collec- 
tion of a judgment, Cross v. DeValle, 
1 Wall.1. But the counsel of the com- 
plainant insisted on the argument, that 
if the bill could not be sustained as a 
cross-bill, it was, nevertheless, good as 
an original bill, the subject matter be- 
ing a patent of which the Circuit 
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Courts of the United States have ex- 
clusive jurisdiction. Rev. Stat. $629, 
Clause 9. 

A slight examination of the state- 
ments and prayers of the cross-bill 
shows that the controversy does not 
turn upon the letters patent them- 
selves, but rather upon some contracts 
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in reference to them ; and of such mat- 
ters the courts have no cognizance, 
except as the citizenship of the parties 
may give jurisdiction, Goodyear v. Day, 
1 Blatch. 565 ; Curtis on Pat. $496. 

An order must be entered dismiss- 
ing the cross-bill with costs. 





COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


ASSESS ENTS—CLOUD ON TITLE. 





Lembeck v. Jersey City. 
[Filed March 13th, 1879.) 

Commissioners appointed by the Supreme 
Court to revise and adjust assessments in 
Jersey City made two reports by which 
they ascertained the reasonable cost of the 
improvement and confirmed the original 
assessment, which was not brought before 
the court. 

These commissioners made two other reports, 
by which they ascertained the reasonable 
cost of the improvement and assessed the 
same upon the lands benefited thereby in 
proportion to the benefits received by each 
lot of land, and fixed the amount of the re- 
mainder of the costs, which was to be paid 
by the city at large. These last assessments 
were in accordance witk the statute, 
That all these reports were invalid and 
proper objects of a bill to quiet title. 

The legislature cannot fix an uncunstitutiona! 
assessment upon a property owner merely 
by fixing a limitation to his right to object 
to it. 

Bill to quiet title. On final hearing 
on pleadings and proofs. 

Messrs. Collins & Corbin for com- 
plainant. 

Mr. Leon Abbett and Mr, #1. Trap- 
hagen for defendants. 

Tue Cuancettor: The bill is filed 
against the corporation of Jersey City, 
under the act “to compel the deter- 


Heid, . 





mination of claims to real estate in 
certain cases, and to quiet title to the 
same.” Rev., p. 1189. Under the act 
such a bill may be maintained to quiet 
title as aga.nst alleged encumbrances. 
Holmes v. Chester, 11 C. E. Gr. 79; 
Bogert v. City of Elizabeth, 12 C. E. 
Gr. 568. The city, in its answer, sets 
up aclaim upon the premises of the 
complainant described in the bill. It 
is the lien or encumbrance of certain 
alleged assessments for municipal im- 
provements therein mentioned, which 
it alleges “were confirmed” by com- 
missioners appointed by justices of the 
Supreme Court, in accordance with the 
act entitled “ An act to adjust unpaid 
assessments in Jersey City,” approved 
March 26th, 1873. Laws of 1873, p. 
442. It is not alleged in the answer, 
bor was it claimed on the hearing, that 
the complainant is barred or estopped 
in any way from denying the legality 
of the assessments. The original as- 
sessments are not set up in the answer 
and they have not been proved or pro- 
duced. Only the reports made by the 
commissioners under the act of 1873, 
were set up and proved, and they alone 
were relied on by the defendants. The 
defendants rely entirely on the action 
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of the commissioners in reference to 
the original assessments. It appears 
by the reports of the commissioners 
that as to two of those assessments 
they merely confirmed them without 
adjudging or determining that the 
amounts assessed on the property- 
owners for benefits were not beyond 
the amount of benefit received, or even 
that the property was benefited at all. 
They merely declared what the true 
cost was and confirmed the original as- 
sessment, whatever it may have been. 

The act of 1873 provides that the 
commissioners, “xafter examination, 
shall determine and adjudge what 
would have been a reasonable and fair 
cost of the improvements, what lands 
were benefited by the improvement, 
the proportion of benefit received by 
each lot of land, and assess on each lot 
such proportion of what would have 
been a reasonable cost of the improve- 
ment, the expense of the improvement 
as the lot or parcel of land shall be 
benefited by the same, the remainder 
of the costs, charges and expenses of 
the improvement to be borne and paid 
by the city at large,” etc. A mere con- 
firmation of the original assessment 
confirms it with all its infirmities, if 
any it has. What the original assess- 
ment referred to in those reports were 
is not shown, and it does not appear 
whether they were constitutional or 
not, nor whether they were made under 
a law which was constitutional or not. 

In the other assessments their adju- 
dication was defective. because though 


it determined what the reasonable cost 
of the work was and the part of it 
which ought to be borne by the city at 
large, it does not appear from it that 
the property was not assessed beyond 
the benefit received, nor did they as- 
sess any part of the cost on the com- 
plainant’s land. The assessments in 
those cases were necessarily new ones, 
for the amounts to be assessed on the 
property were less than those which 
were assessed upon them in the origi- 
nal assessments. It appears, then, 
that these assessments were made by 
the commissioners of 1873, on a prin- 
ciple which has been repeatedly and 
unequivocally condemned by the ad- 
judication of the highest tribunal of 
the state, the assessment of the cost 
on the property without regard to the 
amount of actual benefit. No assess- 
ment upon the complainant’s land is 
made by any of the reports. It may 
be added (although, as before stated, 
no question was raised on that subject 
on the hearing) that the legislature 
cannot fix an unconstitutional assess- 
ment upon the property-owner merely 
by fixing a limitation to his right to 
object to it, or by requiring him to 
object within a certain time or in a 
certain way, under penalty of being 
regarded as having waived his object- 
ion. 

The complainant is entitled to a de- 
cree that the defendants have no claim 
against the land described in the bill, 
for they have shown none whatever. 
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COURT OF CHANCERY OF NEW JERSEY. 


BILL FOR AN ACCOUNT. 





Gardner v. Raisbeck. 

{February Term, 1879.] 
On bill, answer, replication 
proofs. 

The bill was filed for an account, 
and decree for payment thereon, for 
the amount of five bonds and 
gages assigned by the complainant to 
Raisbeck, one of the defendants, in 
June, 1871, as his agent for sale, on 
commission. Theirsecurities, amount- 
ing to about the sum of $25,500, were 
received by the complainant for the 
purehase money of property belonging 
to his deceased brother, John, and sold 
under proceedings in New York for 
partition thereof among the heirs. One 
of the mortgages was given by a pur- 
chaser at the sale, the other four were 
given by George W. Burrell on the 
purchase by him from the complainant. 

The complainant alleges in his bill 
that he assigned the five bonds and 
mortgages to Raisbeck, that he 
could make sale of them; and that an 
allowance of ten per cent. was to be 
made to Raisbeck 
that he has never received 
any thing from Raisbeck nas the pro- 
ceeds of the sale of the five bonds and 
mortgages, except some small] sums of 
money, amounting in all to some $550, 


and 


mort- 


SO 


as commission on 
the sale ;: 


and that Raisbeck, assisted by others 
defendants in this suit, has defrauded 
him of the amount due him on the five 
bonds and mortgages. 

Mr. S. B. Ransom for complainant. 

Mr. Tsaae BR. Wilson, for defend- 
ant. 

Tue Cuancettor held: Ist. The ev- 
idence as produced by the complain- 





ant is contradictory and uncertain and 
does not sustain the bill. 

2d. In a former adjudication of the 
same subject matter, it was held by a 
court of equity in New York, that the 
complainant in this suit had been fully 
paid the amount on the five bonds and 
mortgages which he now claims. 

3. In a bill of accounting rendered 
in the former suit, the complainant in 
this suit stated under oath that Rais- 
beck, the defendant in this suit, had 
paid to him the full amount due him 
on the five bonds and mortgages, the 
subject matter of the claim he now 
makes. 

4th. From all the circumstances of 
the case, to say the least of it, the 
complainant is not entitled to the re- 
lief he asks in this court. The bill 
must be dismissed without costs. 





EVIDENCE. 


Daw v. Vreeland. 
[February Term, 1879.] 

A party, sued in a representative capacity, may 
be called upon to testify by the opposite 
party. But this does not render competent 
the testimony of the latter. 

Mr. 8. Tuttle for complainant. 

Mr. E. Stevenson, for defendants. 

Tue Cuancettor: The right of the 
complainant to call and examine the 
defendant, Adrian Vreeland, who is 
sned in a representative capacity, is 

The act (citing the act con- 

cerning evidence, Revision, p. 378,) 

clearly will not admit of the construc 

tion that a party sued in a representa- 
tive capacity cannot be required to 
give testimony as a witness for the 
opposite party when called by that 
party. It was not intended to deprive 


denied. 
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a party of the testimony of the adver 
sary 28 a witness for him in the cause 
where the latter is sued in a represent- 
ative capacity. His so calling him, 
however, will not render bis own testi- 


mony competent in the cause, and that; 


is what was decided in Hartman v. 
Alden, 5 Vroom 522, cited on the argu 
ment, and all that was decided on the 
point in that case. The complainant 
is entitled to the testimony of Mr. 
Vreeland as a witness for him. 


MORTGAGE. 


Boyd v. Mundorf, et als. 
{February Term, 1879. } 

A purchase money mortgage, dated, acknowl- 
edged and recorded simultaneously with the 
deed. is entitled to priority over another 
mortgage for a part of the purchase money 
dated after the deed and recorded before it. 
On bill to foreclose. 

A deed was made by Garret Benson 
to Christopher Mundorf, dated Febru- 
ary 28, 1866. It was acknowledged 
and recorded on March 3d_ following- 
Mundorf gave a mortgage to Benson 
for $2,000 to secure a part of the pur- 
chase money. This was dated, ac- 
knowledged and recorded simultan- 
eously with the deed. It is nuw held 
by Voorhis, admx. Mundorf gave a 
mortgage to Lawrence J. Ackerman for 
$2,000, part of the purchase money, 
dated March 1, 1866 (after the deed 
and the other mortgage) acknowledged 
March 3d, and recorded on the sume 
day, a quarter of an hour before the 
other mortgage. 

Mr. A. 8. Boyd in pro per. 

Mr. G. Ackerson, Jr. for defendant 
Voorhis, admx. 


Tae Cuancettor, after stating the 
facts, said: The question in the cause 
is whether the mortgage to Ackerman 
is, by reason of priority in recording, 
entitled to preference in payment over 





that to Benson. When the former was 
recorded, the deed to Mundorf was not 
on record. The record of that mort- 
gage, therefore, was ngt notice to Ben- 
son, Losey v. Simpson, 3 Stockt. 246. 
Where, as in this case, the vendor of 
real estate records his mortgage at the 
sume instant that the deed from him 
is recorded, hc surely can have no oc- 
casion to examine the records for en- 
cumbrances created by his vendee on 
the property, prior to the recording 
of his conveyance. See Dusenbury v. 
Hulbert, 3 Allen 509. The mortgage 
to Benson is entitled to priority. 





CONTEMPT. 





Esterbrook Steel Pen Co. v. Ahern. 
{Chancellor’s Chambers, April 24, 1879.] 


Upon an order to show cause for an 
attachment for contempt against the 
defendant for not producing certain 
papers which he had been decreed to 
deliver over to the complainants, the 
defendant showed cause that the pa- 
pers were not in his possession and 
that be thought they were in the pos- 
session of a former solicitor of his, and 
that he had asked said solicitur to look 
for said papers and that the solicitor 
had failed to find them. 

Mr. Hamilton Wallis, Jr. for com- 
plainant. 

Mr W. P. Wilson for tle defend- 
ant. 


Tue CHANCELLOR said that, although 
the court will not compel the defend- 
ant to do anything which is beyond his 
power, yet it will not release its hold 
upon him uutil it is satisfied that his 
solicitor has made an effort to find the 
papers, and has used its hold upon him 
as a means of compelling his solicitor 
tu make such an effort. The court will 
continue the matter for one week 
and suggest to, or if necessary, cite 
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the solicitor to make a thorough search 
for the papers. It being suggested that 
if the papers should be found by the 
solicitor, they would be subject to a 
lien for fees and costs, the court said 
that the question whether the papers 
should be delivered up when found 
was quite another matter, and would 
be dealt with when it arose. 





RECEIVER. 





Babcock v. Smith. 
{Chancellor’s Chambers, May 5, 1879.] 

On application for a receiver on be- 
half of first and second mortgagees. 
It appeared that the defendant's father 
was in possession of one of the houses 
with his family, and that the defend- 
ant, who was a young unmarried man, 
claims this house as his residence. 

Tue CuanceLtor said: I have not 
yet gone so far as to turn the owner 
out of possession, ani I donot think 
I will do so, unless undér peculiar 
circumstances. The court is a court 
of conscience and will not act oppres— 
sively. It will not do so hard a thing 
as to turn an owner out of possession, 
unless he holds over against con- 
science or is acting unconscientiously. 
The court, however, will turn a tenant 
out of possession. although be is in 
possession by sufference and without 
rent. 

An order was made for the appoint- 
ment of a receiver with authority to 
put the father out of possession if he 
could not obtain a proper rent from 
him. 





PARTITION. 





Decker v. Decker. 
{Chancellor's Chambers, April 28, 1879.) 
In this case the whole proceeds of 
the sale were $1,997.00. Two widows 


were entitled to dower, one in one- 
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thirty-sixth, the other in one-forty- 
eighth. They elected to take gross 
sums in lieu of dower. The amounts 
were calculated by the complainant's 
solicitor according to the rules of the 
court, and found to amount to $10.07 
and $7.72 respectively. Eight infants 
were entitled in the same case, each to 
one four hundred and thirty-second 
part which amounted, after deducting 
dower, to $3.44. 

Mr. H Harris, for the complainant. 

Tue CHANCELLOR examined the calcu- 
lation of the value of the dower, and 
being satisfied of its correctness, made 
an order that the sums above mention- 
ed be paid to the widows without a 
reference to a master. He also order- 
ed the shares of the infants to be paid 
to their mother in trust for them, with- 
out the appointment of a guardian. 
The Chancellor said that be took this 
method of disposing of the money be- 
cause the sums were so very small that 
the expense of the reference and of the 
appointment of a guardian, would be 
very great in proportion to the money 
to be received. 





FIRST MORTGAGE—RECEIVER. 





Anonymous. 
| Chancellor’s Chambers, April 28, 1879.] 


On application by a first mortgagee 
for the appointment of a receiver, 
alleging that the owner was receiving 
the rents and neglecting to pay the 
taxes, and that there was no personal 
responsibility. 

Tue CHaAnceLtor said: The Court 
of Chancery having jurisdiction of the 
case, will not send the complainant to 
w court of law merely because he has 
an adequate remedy atlaw. The Court 
of Chancery wil} do full justice in ev- 
ery case which it has before it, and will 
never turn the parties over to a court 
of law, except in certain cases to get 
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the opinion of a jury on a question of 
fact or to obtain the opimion of the 
common law judges upon a legal ques- 
tion. If it is made to appear that the 
owner is receiving the rents, and has 
allowed the taxes for several years to 
accumulate, and that the security of 
the pledge is therefore in danger, this 
court will appoint a receiver on the 
application of the first mortgagee as 
well as on the application of the holder 
of a mortgage of the equity of redemp- 
tion. If the facts alleged in the peti- 
tion are disputed, testimony must be 
taken. 





STATUTE OF FRAUDS. 





McElroy v. Ludlum, et al. 
(Decided April 12, 1879 ] 

An agreement, by which a man is employed 
as superintendent tu receive one-eighth of 
the annual profits of a business, not to ex- 
ceed $3,000 a year, is ‘‘an agreement not to 
be performed within one year from the mak- 
ing thereof.” 

Such an agreement, if not in writing, is void 
under the statute of frauds. 

The annual payment of the sum uf $3,000 is 
not such a part performance as te take the 
case out of the statute. 

The admission of a surviving partner, after 
the dissolution of the firm, is not sufficient 
to establish such a contract, as against the 
estate of the deceased partner. 

Merrit ads. Day, 9 Vr. 32, distinguished. 
The bill was filed by Jos. W. Me- 
Elroy to recover a share of the profits 
of a partnership for the manufacture 
of steel, alleged to be due to him as 
superintendent in addition to his stated 
salary. It alleged that in 1869 he was 
employed as superintendent under an 
agreement that he should have one 
eighth of the annual pro‘ts, which 
should not be less than three thousand 
dollars a year. He worked five years, 
when the firm was dissolved by tlie 
death of one of the partners. The full 





bill claimed that profits were made 
which entitled the complainnnt to much 
more than this sum, and prayed an ac- 
count. 

Ludlum, the surviving partner, was 
the only witness to prove the contract. 
He did prove it and said that it was 
not in writing, and that no mention of 
it was made on the books of the firm. 
He stated at first that the contract was 
for more than a year and for as long 
as the firm should last, but he after- 
wards modified this by saying that it 
was subject to be abrogated by either 
party. He admitted the contract and 
the justice of the complainant's demand. 
It was contested on behalf of the es- 
tate of the deceased partner. It was 
insisted that the contract was within 
the statute of frauds as being an agree- 
ment not to be performed witbin one 
year. 

Mr. Emery for complainant. 

Mr. A. Q. Keasbey for Alice Buck- 
ingham. 

Amzi Dopp, Special Master, dismiss- 
ed the bill. He held: Ist. That the 
contract, as proved by the surviving 
partner, even as modified by his later 
statement. must be deemed within the 
statute, since the profits of an entire 
year must be taken and the amount 
ascertained, which could not be until 
after the year had expired. 

2d. That there was no such part 
performance as would take the case 
out of the statute, the payment of the 
stated sum of $3,000 « year not being 
in uny sense a performance of the al- 
leged contract for profits, but the dis- 
charge of a liquidated debt. 

3d. That the admission of the sur- 
viving partner, after the dissolution, 
was not snfficient to establish a con- 
tract void under the statute of frauds 
for not being in writing, us against the 


salary of $3,000 per year was paid. The!estate of the deceased partner; that 








178 


this case was to be distinguished from 
Merritt v. Day, 9 Vroom. In that case 
it was held that payment of interest on 
a firm note by one of the members 
after the dissolution, but within six 
years after its maturity, will save the 
note from being barred by the statute 
of limitations. In this case it‘is sought 
to make the verbal admission of the 
contract by one of the firm, after the 
death of the other, establish an agree- 
ment which was void by the statute, 
because it was not in writing. This is 
a different case and it does not come 
within the principles determined in 
Merritt v. Duy. 

4th. The long delay of the com- 
plainant to enforce his claim, the com 
plicated situation of the estate, the 
difficulties that would arise in deter- 
mining profits, to which the complain- 
ant himself has in a great degree con- 
tributed, and the uncertainty as to its 
terms which he might have made clear, 
all make it inequitable to sustain this 
claim against the partnership estate. 
and the bill must be dismissed, but 
without costs. 


COMMISSIONS ON INTEREST. 


Danly v, Executors of Cummins, dec’d. 
Where the interest of a fund is directed to be 
paid to one person for life, and the princi- 
pal fund to another on the death of the 
first, commissions for collecting and paying 
the interest must be paid out of the income, 
and are not chargable against the principal. 


On final hearing on bill and proofs. 


Mr. Charles Thompson for com- 
plainant. 
Mr. J G. Shipman for defendant. 


Tue Vice-Caance.tor : This is a suit 
for a legacy. The testator, Peter 
Cummins, directed his executor to in- 
vest one-fourth part of the residue of 
his estate, on good security, and pay 
the interest thereof annually to his 
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daughter Julian, during her life, and 
on her death to divide the principal 
among certain persons, of whom the 
complainant is one. By the death of 
the life tenant the principal has become 
payable. No question is raised as to 
the complainant's right. The contest 
is simply as to the amount he is en- 
titled to recover. The defendant in- 
sists that he is entitled to be paid com- 
missions out of the principal fund, on 
the interest received and paid by him 
to the life tenant. No commissions 
were deducted from the interest, but 
the whole was paid over to the life 
tenant. Commissions on the princi- 
pal fund were paid out of the general 
estate on the settlement of the defend- 
ant’s account. 

The principle laid down by the 
Court of Errors and Appeals in Hol- 
cowb v. Holeomb, 2 Stew. 597, in 
my Opinion, precisely in point. 
then held that «a life-tenant must whol- 
ly bear all charges which do not go to 
the permanent benefit of the estate or 
fund, and consequently that a tax lev- 


18, 
It was 


ied upon a fund, invested for the use 
of one person for life, with remainder 
to another, must be paid out of the in- 
come of the fund. That judgment rests 
on the maxim, that he who gets the 
benefit of the fand ought to bear its 
burden. No distinction can be made 
between taxes and commissions, which, 
as a matter of right, will cast taxes on 
the income, and commissions on the 
principal. Commissions are allowed 
as compensation, not only for the safe 
keeping of the fands, but also for re- 
ceiving and paying over the interest, 
while taxes are imposed for the pro- 
tection and security given to the fund 
by the government which exacts them. 
The principle of the case just mention- 
ed, inust, in my judgment, determine 


this. 
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But it is necessary to add, this pre- 
cise question has been repeatedly ruled. 
In MecKnighbt’s Ex'rs v. Walsh, 8 C. E. 
Green 149, a testator has directed his 
executor to invest $25,000, and pay 


|son for life, with remainder to another, 
was entitled to commissions out of the 
yearly interest, but he had no author- 
ity to withhold any part of the interest 
‘in payment of commissions, until an 











the interest thereof to his daughter! allowance had been made by the prop- 
Sarah during her life, and after her|er Court. And Surrogate Bradford 
death to pay the principal to her child|in Booth v. Amerman, 4 Bradf. 129, 
or children. In a contest between the | decided that where the interest of a 


legatee in remainder and the executor, | fund is directed to be paid to one per- 





as to whether the latter was entitled to | son for life, and the principal to anoth- 


any commissions at all, he having re-|er on the death of the first, commis- 





tained the fund uninvested, and used | sions and taxes must be paid out of 
it in his ovn business, thancellor | the interest and are not chargeable 
Zabriskie held that the legatee was/against the principal. He had pre- 
entitled to the principal free from com- | vionsly enforced the samerule in West- 
missions. Commissions were disal-|erfield v. Westerfield, 1 Bradf. 198. 
lowed on the ground that the exeeutor| Where the gift is in the form of an 
had committed a breach of trust, but | annuity, or it clearly appears the testa- 
the Chancellor, in commenting upon ‘tor intended a specific sum should be 
the executor'’s rights and duties said,| paid at certain periods, clear of all 
that if he had properly invested the! imposts and charges, a different rule 
funds and collected and paid over the) prevails, and in such cases the life 
interest, his right to commissions would | tenant is vot bound to submit to any 
have been limited to the interest, and! diminution. MeComb’s Case, 4 Bradf. 
they could only have been deducted | 151; Sweet v. Boston, 18 Pick. 123; 3 
from the interest, after the rate to be, Williams on Ex’rs (6 Am. Ed.) 1647. 
allowed had been fixed by the proper | Principle and authority are both 
tribunal. The same Judge, in Lathrop | opposed to the defendant's claim. The 
v. Smalley’s Ex’rs, 8 C. E. Green 192 | complainant is entitled to recover the 
said that an executor holding a fund |amount of bis legacy without deduction 
to be invested for the use of one per-! for commissions. 
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levy liable to be set aside on bankruptcy 
proceedings being taken within four months, 
The giving for an equal value of a warrant of 
attorney to confess judgment is not an act 
Something more than non-resistance on the) of bankraptey. If such warrant be not en- 
part of an insolvent debtor is necessary to| teredof record, but kept until insolvency, 
render a judgment and levy invalid under| and then used to sell the debtor’s property, 
the bankrupt act. the sale is not void if made without the 
The fact that the creditor knew of the insol- debtor’s sssistance. 
vency of the debtur when he obtained tke | Whether the judgment creditor had reasonable 
judgment does not render the judgment and! cause to believe the debtor to be insolvent is 


BANKTUPTCY- JUDGMENTS. 


Blabon, et al v. Hunt, et al. 
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not material if the judgment was obtained 
without the procurement of the debtor. 


On bill, ete. 


Nixon, J., in delivering his opinion 
said: The bankrupt law does not avoid 
all liens. Nay, it recognizes and pre- 
serves those which are honestly ac- 
quired before the petition in bankrnpt- 
cy is filed. Judgments and liens under 
execution are prima facie good and 
enforceable in favor of the vigilant 
creditor, unless, in acquiring them, he 
has obtained an illegal preference or 


has manifested an intent to evade the’ 


provisions of the act, and the burden 
of proof is, ordinarily, upon the party 
contesting the validity of the lien. 

The defendants being acknowledged 
to be bona fide creditors of the bank- 
rupt, the case falls within the provis- 
ions of §5128 of the Revised Statutes 
as amended by §11 of the supplement 
of June 22, 1874, under which there 
must be the concurrence of the follow- 
ing facts to avoid an illegal preference : 
1. The debtor must be insolvent or 
acting in contemplation of insolvency. 
2. His purpose must be to give 2 pref- 
erence. 3. When the preference has 
been obtained by means of ‘egal pro- 
cess, the seizure or attachment must 
have been procured or suffered by the 
debtor. 4. The creditor must have 
reasonable cause to believe the debtor 
to be insolvent. 5. He must know 
that the seizure is a fraud in the pro- 
visions of the bankrupt act ; and 6. In 
voluntary cases, the preference wust 
have been given within four months of 
filing the ;etition in bankruptcy. 

A failure on the part of the general 
creditors to establish any one of the 
foregoing facts leaves the second cred 
itors in the possession of the advan- 
tages which by their superior diligence 
they have yained. 

The Supreme Court in some recent 





cases has given a construction to the 
above recited section different in many 
respects from what was formerly un- 
derstood to be its meaning and differ- 
ent—it is stated with great deference— 
from what seems to have been its own 
judgment in the case of Buchanan v. 
Smith, 16 Wall. 277. 

It may now be assumed that some- 
thing more than non-resistance in an 
insolvent debtor is necessary to invali 
date a judgment and levy on his prop- 
erty when the debt is due and he has 
no defence ; that though the judgment 
creditor in such a case may know the 
insolvent condition of the debtor, his 
judgment and levy upon his property 
are not, therefore, void and are no 
violation of the act; and that a lien 
thus obtained by him will not be dis- 
placed by subsequent proceedings in 
bankruptcy, though commenced within 
four months after levy of the execution 
or rendition of the judgment, and, 
further, that the giving by a debtor for 
a consideration of equal value of a 
warrant of attorney to confess judg- 
ment is not an act of bankruptcy, 
though such warrant or confession of 
judgment be not entered of record,but 
on the contrary be kept as such, things 
often or ordinarily are, in the creditor's 
own custody, and with their existence 
unknown to others; and that the 
creditor may enter judgment of record 
on them when he pleases, even upon 
insolvency apparent, and issue execu- 
tion and eell, such action being valid 
and not in fraud of the bankrupt law, 
unless he is assisted by the debtor. 
Wilson v. City Bank, 17 Wall. 473; 
National Bank v. Warren, 6 Otto 539; 
Clark v. Iselin, 21 Wall. 360; Watson 
v. Taylor, Ia. 378. 

The debtor's petition in bankruptcy 
was filed December 18th, when, ar *t 
clearly appears from his scbeduis, he 
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was largely insolvent. All the judg- 
ments except one were entered of re- 
cord only eight days before, and the 
exception was signed December 6th. It 
is not pretended that he had any ex- 
traordinary or serious losses between 
these dates, and hence it must be in- 
ferred that he was insolvent when the 
judgments were entered. 

But whether the defendants had 
reasonable cause to believe the debtor 
was insolvent is not a material fact, if 
the obtaining of the judgments and 
executions were the acts of the credi- 
tors without any procurement on the 
part of the bankrupt. 

And it is here, in my opinion, that 
the complainant’s case fails. The tes- 
timony has been examined, and it does 
not authorize me to assert that they 
have shown that collusion existed be- 
tween the bankrupt and the judgment 
creditors in regard to the entry of 
these judgments. They are all made 
witnesses by the complainants, and 
they all circumstantially and specifically 
deny it, and there is no evidence rising 
higher than a grave suspicion that the 
debtor had any knowledge of the in- 
tention of his creditors to enter the 
judgments or to issue the executions 
until after they were entered and issued. 

It is the misfortune of the complain- 
ants that they have been compelled to 
turn to the defendants to make out 
their case, and that their testimony 
concludes them in the absence of the 
existence of facts which show that they 
are not worthy of belief. I find no 
such facts, and the order requiring the 
sheriff to hold the proceeds of sale 
until the further order of this court is 
vacated, and the officer is left to exe- 
cute his writs as required by the laws 
of the State. 


EMBEZZLING LETTERS. 





The United States v. Thoma. 
{Opinion Filed May 19, 1879.) 

The defendant took from the post-cffice a reg- 
istered letter addressed in his care to a per- 
son who was dead. He afterwards brought 
it back to the post-office and persuaded the 
assistant postmaster to open it and return 
it to him. He took out a draft which the 
letter contained and claims to hold it against 
a debt the deceased owed him. The wid- 
ow of the deceased afterwards took out let- 
ters of administration in another State and 
claimed the draft. 

Held, That the defendant was not guilty of 
taking and embezzling a letter under section 
3792, Kev. Stat. U. S. 

Upon a special verdict. 

Mr. A, Q. Keasbey, U. S. District 
Att’y for Gov't. 

Mr. W. C. Holt for defendant. 

Nixon, J.: The defendant was indict- 
ed under Sec. 3892, Revised Statutes, 
for taking and embezzling a letter 
which had been in a post-office, before 
the same had been delivered to the 
person to whom it was addressed. A 
special verdict was found embracing 
the following facts : 

Jacob Schoch, now deceased, was a 
resident of Lung Branch, N. J., at the 
time of his death by suicide, October 
1, 1877, and had been for several years 
before. The defendant was nnd had 
been a resident of East Long Branch, 
and was weil acquainted with Schoch 
at. the time of his death. The latter 
had formerly boarded with him. About 
December 7, 1877, a letter war sent 
from Switzerland containing a bill of 
exchange in favor of Schoch, drawn 
upon Drexel,Morgan & Co., New York, 
for $155.66. It arrived in New York 
about December 23d, and was register- 
ed and forwarded by mail to Long 
Branch, addressed to Jacob Schoch, 
care of Charles Thoma, Long Branch, 





N. J. It was received at that Post- 
office and delivered to Charles Thoma 
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by the postmaster—the defendant giv- 
ing the ordinary receipt for it asa reg- 
istered letter on the 26th of December, 
1877. About a week afterwards the 
defendant returned to the Post-office 
with the letter and said that the late 
postmaster, Mr. Slocum, had advised 
him that the postmaster had a right to 
open the letter in the presence of wit- 
nesses ; explained the circumstances of 
his receiving it to the assistant post- 
master, stating that Schoch had told 
him he was expecting a letter from 
Switzerland containing 
that he, Thoma, would have the first 
claim on it. He further stated to the 
assistant postmaster that he was about 


money, and 


to administer on Schoch’'s estate, so 
that he might be able to collect his 
own claim, and others could also get 
their claims. The assistant postmaster 
then opened the letter and handed the 
envelope and contents to Thoma, who 
still retains the possession of the draft 
and insists on his right to bold it until 
he receives the payment of a bill of 
$41.00, which he holds against Schoch's 
estute. He has not taken out any let- 
ters of administration. Schoch left a 
widow, who lived apart from him in 
the city of New York at the time of 
his death. She has taken out letters 
of administration there, and has re 
peatedly demanded the letter and draft 
of the defendant, who refuses to sur- 
render the same without some security 
for the payment of his claim. 
The act of the defendant as 
explained, brings him, I am inclined to 


thus 


believe, within the letter of the law 
but not within its spirit. Penal statutes 


should be construed strictly ; and the | 





of communications through the mail 
from their start to their destination. 
Any tampering with a letter during 
that period, either by an official of the 
department or by other persons, with 
a design to obstruct the correspond- 
ence, or to pry into the business or 
secrets of another, or any secretive 
embezzlement or destruction of the 
same, is carefully guarded against. But 
the delivery of the letter to the defend- 
ant terminated the action and author- 
ity of the Post-office department over 
the subject matter. It was directed to 
the defendant's care. He was desig- 
nated as the person to receive it from 
the Post-office. 
ment was concerned, its responsibility 
ended with the delivery to him. Wheth- 
er he retained it or passed it over to 
the legal representative of the deceased 


So far as the depart- 


owner, or whether be had a right to 
retain it, as against their demands for 
it, are questions for the local laws to 
settle, just as they determine all other 
questions relating to the custody or 
ownership of property. 

It was suggested by the District 
Attorney on the argument, that the 
late distinguished Judge of the Eastern 
District of Pennsylvania, (Cadwalader) 
gave a different view of the section, 
holding in a recent case that a defend- 
ant was liable to its penalties, who 
opened a letter addressed, in his care, 
to a female servant of his family—the 
letter having been delivered to him by 
the officials of the post-office. 

The case is not reporred and there 
may have been circumstances connect- 
ed with it that justified such a con- 
struction and whieli do not appear 


| 
retention of a letter by a person who|here. However that may be, the con- 


came lawfully into its possession, is | 
| 

not the misdemeanor that the Congress | 
: | 

had in view. The design of the section | 


struction of the court here is fully sus- 
tained by the Cirenit Comt of the 
United States for the Southern District 


is to guard the inviolability and safety! of New York, (Nelson and Betts, J J.,) 


tae 








ct 
he 
m 
ar) 


d- 
ho 
re, 
he 





THE NEW JERSEY LAW JOURNAL. 183 


in United States v. Parsons. 2 Blatch. | the Massachusetts District in United 
105, by the Circuit Court of the United | States v. Driscoll, 1 Lowell 303. 


States for the Northern District ofOhio 


Upon the special findings of the 


(Wilson J.) in United States v. Sander, | Jury a verdict of not guilty must be 
6 McLean 598 and by Judge Lowell in| entered. 





ABSTRACTS OF RECENT DECISIONS. 


COURT OF CHANCERY. 








Legacy.—The mere fact that one 
legacy in trust is named in a will before 
other legacies in trust would not of 
itself avail to give it priority of pay 
ment, or to exempt it from abatement 
if there should bea deficiency of assets. 
Titus’ Adm’r v. Titus, 11 C. E. Gr. 111. 
Howard v. Francis. Opinion by the 
Chancellor. 

A legacy to a widow, in lieu of dow- 
er, when the testator bas left real es- 
tate out of which she was dowable, 
does not abate upon deficiency of as- 
sets. 2 Redf. on Wills 551; 1 Roper 
on Leg. 431-433— bid. 

Although there is a class of cases in 
which it is held that a legacy given to 
a widow in lieu of ber dower is, if no 
other tneans are provided for her sup- 
port, entitled to interest from the death 
of the testator, Williamson v. Wil- 
liamson, 6 Paige 298; Pollard v. Pol- 
lard, 1 Allen 490; 2 Williams on Ex’rs. 
1425, n.. yet in this court it has been 
held that such a legacy draws interest 
only from the end of one year. Church 
at Acquackanonk v. Ex'rs of Ashmap, 
Saxt. 40, 43. And this rule is followed 
in the present case.—Jbid. 

An infant child with no other means 
of upport is entitled to interest from 
the testator’s death; adult children 
only from the end of one year. 2 Roper 





on Leg. 1257; Cox v. Corkendall, 2 
Beas. 138. Grand children are not 
entitled to interest the first year. 2 
Roper on Leg. 1424, 1425; Sullivan v. 
Winthrop, 1 Sumner 1, 15 ; Hennion’s 
Ex’r v. Jacobus, 12 C. E. Gr. 28.—Jbid. 

Injunction.—Where the facts on 
which the equity of a bill rests are 
positively and explicitly denied by the 
defendant on his personal knowledge, 
as a general rule the defendant is en- 
titled to a dissolution of the injunction. 
—Stitt v. Hilton. Opinion by Vice- 
Chancellor. 

To exempt a case from the operation 
of the general rule it must appear that 
a dissolution will deprive the party 
holding the injunction of all relief in 
case he is finally successful, or that a 
dissolution will subject him to some 
other irrepatable injury, or place him 
in a position of peculiar bhardship.— 
Ibid. 

Mutual Life Insurance. — Jnsol- 
vency— Death and Endowment Claims 
Preferred. -- The policy-holders in a 
mutual life insurance company are not, 
by the mere fact of insolvency, absolved 
from the obligation to pay their pro- 
portions of losses which had already 
accrued.— Vanatta, Atty Gen., v. N. 
J. Mut. Life Ins. Co. Opinion by 
Chancellor, March 31, 1879. 

The contract of the insured is not 
that of partnership, citing Mut. Ben. 
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Life Ins. Co. v. Hillyard, 8 Vr. 44.— 
Ibid. 

The contract of the insured with his 
fellow members is not that he shall 
help tov bear his own loss, but that he 
was to help bear theirs, if theirs hap- 
pened before his, and they were to pay 
his if his happened first. When the 
contingency happens and the period of 
payment arrives, mutuality at once 
ceases. The policy holder whose pol- 
icy becomes due ipso facto becomes a 
creditor.— bid. 

When a decree of insolvency has 
been made against a mutual life insur- 
ance company, all policies which were 
due at the time of the decree are enti- 
tled to be paid as debts of the com- 
pany. It makes no difference whether 
they are in judgment or not, but in 
view of the limitation of the amount of 
the assessment to the amount of the 
premium note, they ought to be paid 
in the order in which they became 
payable by the terms of the policies, 
citing Commonwealth v. Mass. Mut. 
Fire Ins. Co., 112 Mass. 116; Same v. 
Same, 119 Mass. 45, distinguisbing the 
case of the Security Life Ins. Ann. Co. 
11 Hun. 96.—Jbdid. 

Death claims, when the death hap- 
pened before the decree of insolvency, 
and endowment policy claims on which 
all premiums which ever could bave 
been required were paid up before the 
decree, are to be treated as debis, and 
the policy holders will be assessed ac- 
cording tu the charter for the pay- 
ment.— Lbid. 

A policy holder who owes the com- 
pany a debt on bond and wortgage is 
not entitled, on the insolvency of the 
compavy, to set off the amount paid by 
him by way of premiums.—J6id. 

Immunity of Witness.—J. 8. A. 
was arrested under a ca. sa. from the 
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Essex Circuit Court while in attend- 
ance before the Vice-Chancellor as a 
witness, He resides in Connecticut, 
and had come voluntarily to give evi- 
dence. His visit had no other object. 
He had not been served with subpoona 
in Connecticut nor here. His examina- 
tion had been concluded, the evidence 
on both sides closed, and the argument 
begun prior to his arrest. The arrest 
was made in the Vice-Chancellor’s 
Chambers shortly after the adjourn- 
ment for the mid-day recess while the 
Vice-Chancellor was absent. On ap 
plication to the Vice-Chancellor for an 
order to the sheriff to discharge; him 
from arrest, Z/eld, That the witness, 
having come from another state, was 
entitled to immunity from arrest, al- 
though he had not been served with 
If the rule were otherwise in 
a case where service of process would 
be nugatory and the attendance of a 
witness must be voluntary, parties 
would be deprived of the testimony of 
non-resident witnesses. The _ restric- 
tion in the statute (Rev., p. 380, §15,) 
does not extend to non-resident wit- 
nesses. Rogers v. Bullock, 2 Penna. 
516, distinguished ; Dungan v. Miller, 
8 Vr. 182.—Jones v. Knauss. Opinion 
by Vice-Chancellor, May 14. 

The witness having been arrested 
while he in attendance at the 
court before he had been discharged, 
und while he was subject to the power 
of the court, and subject to its protec- 
tion, his arrest was an invasion of the 
prerogative of the court, and he is en- 
titled to be discharged.—Jbid. 

[This decision is in accordance with 
Graham v. Sharp, 2. New Jersey Law 
Journal 156.—Eb. } 

Usury—Mortgage.—1. A material 
and controlling fact averred in « bill 
and not denied in the answer must be 
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taken as admitted. Citing Sanborn v. 
Adair, 3 Stew. 344; Lee et al. v. Sti- 
ger. Opinion by Chancellor. 

2. The purchaser of a mere equity of 
redemption in lands covered by a usu 
rious mortgage, who purchases sub- 
ject to the lien of the mortgage, will 
not be allowed to set up usury against 
the mortgage on the ground of usury. 
Citing Brolasky v. Miller, 1 Stockt. 
813 ; Dolman v Cook, 1 McCart. 63; 
Conover v. Hobart, 9 C. E. Gr. 123.— 
Ibid. 

The same rule applies to a_ pur- 
chaser at a judicial sale, when it ap- 
pears that he purchased with an un- 
derstanding that he shonld take sub- 
ject to a prior usurious mortgage and 
thereby obtains it ata sam less tbat 
he would have been obliged to pay if 
the mortgage had not been treated as 
a legal lien. Citing Warwick v. 
Dawes, 11 C. E. Gr 554.—Tbid. 

The bill alleged that the defendant 
purchased the mortgaged premises by 
a deed on which it was stipulated that 
she should accept them subject to the 
encumbrances thereon. The answer 
neither admitted nor denied this alle- 
gation. The premises were then sub 
ject to the mortgages in suit. The de- 
fendant was not the mortgagor nor 
does she defend in virtue of his right, 
but simply as a guarantor of the debt 
secured by the mortgage. Held, That 
the defendant was not entitled to 
make the defence of usury.—JZdid. 

In construing a will all doubts must 
be restored in favor of the testator’s 
having said exactly what he meant. 
Burnet’'s Ea'rs v. Burnet. Opinion 
by Vice-Chancellor. 

A gift to the children of A. and B. 
(they being persons who could not 
haye off-spring jointly) must be con- 
strued according to the plain gram- 
matical sense of the words used, and 





constitutes a gift to B. himself and the 
children of A.—Jbid. 

In construing a will, extensive evi- 
dence of the circumstances, situation 
and surroundings of the testator, and 
of his property, is admissible for the 
purpose of enabling the court to un- 
derstand the meaning and applications 
of the words ae has used, but not for 
the purpose of showing au intention 
inconsistent with the words of the will. 
—Abid. 

Extrinsic evidence is also admissi- 
ble in cases of latent ambiguity, when 
there are two or more persons or things 
exactly answering the person or thing 
described iu the will. In such a case 
parol evidence may be received of what 
the testator said, to show which of 
them he meant, but not to show that 
he meant a person or thing different 
from the one mentioned in the will.— 
Thid. 

Under « bequest or devise tu a cer- 
tain other person and to the children 
of a certain other person, the donees 
take per capita and not per stirpes, 
unless it appears even faintly that the 
testator intended a different method 
of division. -—bid. 

Unless a contrary intention is man- 
if sted all lapsed, void and illegal le,- 
cies fall iato the residue and pass as 
apart of it, but this rule does not 
apply to the residue. If a gift of the 
residue or any part of it fails, whether 
by lapse, illegality or revocation, to 
the extent that it fails the will is in- 
operative and the subject of the gift 
passes to the next of kin. —Lhid. 


N. J. SUPREME COURT. 








Charter of Passaic City.—Com- 
missioners of Assessments.—The char- 
ter of the City of Passaic provides that 
assessments fur benefits shall be made 
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by the same commissioners who have 
made the appraisewment for damages, 
and plainly forbids the appointment of 
commissioners for the purpose of as- 


sessing benefits in cases where commis- 
sioners had been appointed to estimate 
the damages.—7he State, Terhune et 


als., Pros., v. Passaic. 


Depue, J. 


A commission having been created 


Opinion by 


for the assessment of damages, it be-| 


comes the only tribunal which by the 
charter was empowered to make the 
assessment for benefits: and the city 
council have no power to discharge the 
colmmissioners so appointed, and con- 
stitute a new commission in its place. 
Assessment set aside.— Jbid. 
Railroad Bridge exempt from 
Local Taxation.—An assessment of 
tixes for county and imunicipal pur- 
poses having been made against so 
much of the bridge of the Central Rail 
Road Company of New Jersey at Piil- 
lipsburgh as is within the State of New 
Jersey, Held, ‘That the bridge is ex- 
empt from such taxation by virtue of 
the “Act to establish just rules for the 
taxation of railroad corporations, ete.” 
approved April 2, 1873, Rev. 1166. 
This act, though modified by the act 
of April 13, 1876, Rev. 1168, which 
was in turn explained by the act of 
April 21, 1876, Rev. 1171, is not re- 
perled, and lands held by railroad 


corporations witnin the prescribed 
limits are exempt from taxation for 
county, township and municipal pur- 
poses if used wholly for railzuad pur- 
poses.— 7he State, U. Rk. R. Co. of N. 
J., Pros., v. Vollectur at Phillipsburgh. 
Opinion by Depue, J. 

City Railroads.— License fee Jn- 
valid. —A horse railroad company, 
holding its franchises as a carrier of 
passengers, und being authorized to 
keep and maintain its tracks in a city 
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for that purpose by express legislative 
sanction, the city government has no 
right to require a license and exact a 
license fee as a condition under which 
it shall be permitted to run its cars, 
unless the charter of the city expressly 
empowers it to do so.— The State, Nth 
| Hudson Co. Ry. Co., Pros., v. Hobo - 
'ken. Opinion by Depue, J. 

The eleventh section of the supple- 
ment of the city charter, approved 
/Mareb 15, 1851, (P. L. 1861, p. 526) 
Tt is not; 





docs not give it such power. 
applicable tu the case.— bid. 
The second section of the supple- 


| ment of 1866 (P.L. 1866, p. 1046) gives 


the 
ordinances to 


common council power to pass 


license and regulate 


eartmen, 





backmen, auctioneers, city 
railroad cars, ete. ete., and to fix the 
rates of compensation to be allowed to 
them, and to prohibit unlicensed per- 
sons from acting in such capacities. 
This section does not give the city 
power to require a license for the cars 
of the company holding its franchises 
and powers froin the legislature. —Zbid. 

The power to license is the power to 
make legal acts which weuld otherwise 
be unlawful, and as a police power it 
incidentally includes the authority to 
prescribe the qualifications and restrict 
the number of persons who engage in 
the business to be licensed ; as against 
a corporation endowed by the legisla- 
ture with power to conduct the busi- 
ness as its managers may think best, 
such a power impairs its franchises.— 
Lbid. 

A general stutute, like a city charter, 
will not supersede or repeal a statute 
conferring special privileges, unless 
there be clear languaye expressive of 
such intent. The charter of the 
prosecutor is not necessarily in con- 
flict with this section of the charter of 
the city.—lbid. 
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If it be assumed that under this 
section the city may compel the pros- 
ecutor to take out licenses, yet the 
license fees imposed by the ordinance 
under review, viz: $20 and $25 for a 
car, are not such as may be lawfully 
exacted.— [bid. 

The power to regulate does not in- 
elude the power to tax for revenue. 
Although in the administration of po 
lice and other regulations, the public 
treasury may be benefited by the im- 
position of fines and penalties, yet in 
all such cases it must appear that the 
means adopted are such as are reason- 
ably necessary to accomplish the pur 
pose of a regulation. State v. Ho 
boken, 4 Vr. 280; Kip v. Paterson, 2 
Dutch. 298; Dunham v. Trustees of 
Rochester, 5 Cow. 462; Com. v. Stod- 
der, 2 Cush. 502.—Jbid. 

The power to license specifically 
conferred, does not give the power to 
exact a fee which amounts to a tax for 
the purposes of revenue. Licensing is 
a means of -police regulation and can- 
not be used as a revenue measure, un- 
less a legislative intent is manifested 
that it shall be so used. Frankford 
ete., Ry. Co. v. Philadelphia, 58 
Penn. 119 ; Boston v. Schaffer, 9 Pick. 
415 ; Johnson v. Philadelphia, 60 Penn. 
445, commented on and explained.— 
Tbid. 

The second section of the supple- 
ment of 1866, confers the power to 
license merely for police purposes. 
There is nothing to indicate an intent 
to authorize it to be used for the col- 
lection of revenue.—Jbid. 

The ordinance reviewed cxacts a fee 
of $15 or $25 in addition to one dollar 
for the cost of the license. For the 
sum of money paid the prosecutor gets 
nothing but the license to run ifs cars, 
a privilege which it already enjoyed 





yond the reasonable fee for issuing the 
license imposed under such cireum- 
stances, is taxation for revenue pur- 
poses and is not a proper exercise of 
the power of licensing for police pur- 
poses. Mayor, ete. v. Second Ave. R. 
R. Co., 32 N. Y. 261.— bid. 

Following the precedent in State v. 
Jersey City, 5 Dutch. 170, the ordi- 
nance was set aside.-—Jbid. 

Water-rates.— Charter of Jersey 
City.—The Charter of Jersey City 
provides that the owner or occupier 
of any house, lot or tenement, where 
water shall be taken, shall each be lia- 
ble for the payment of the prices fixed 
by the board of publie works for the 
use Of water. The city, for its own 
convenience, placed a meter on the 
lands of the defendants, for the pur- 
pose of measuring the water flowing 
through a main in the street. The de- 
fendants did not use any of the water 
flowing through the meter. In an ac- 
tion to recover the price of water, flow- 
ing through and measured by the 
meter, which was furnished to and 
used by third persons on other prem- 
ises, which was taken by them from the 
main b:low the lot where the meter 
was located : 

Held, 1st, That independent of a 
statutory provision making the own- 
ers of land fronting on a street, on 
which water is supplied, liable to as- 
sessment, under a system of taxation 
for, paying the expense of bringing 
water into the city, the obligation to 
pay water rates will arise only on a 
contract, express or implied from the 
circumstances under which water is 
furnished. 
2d. That under the charter of Jersey 
City, water is taken within the meaning 
of the section referred to, at the place 
where it is delivered for use and ut 





under its charter. A license fee be- 


at the place where it is measured. 
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3d. That the defendants are not lia— 
ble for the price of water furnished by 
the city to third persons and on their 
credit, which was taken from the main 
below the place where the meter was 
located and used by such third persons 
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on other premises not belonging to the 
defendants. The State, The Mayor, 
etc., of Jersey City, pros. v. Morris 
Canal and Banking Co. Opinion by 
Depue, J. 





NEW YORK COMMON PLEAS. 


LANDLORD AND TENANT—NO- 
TICE. 


Wilson v. Taylor. 
(Decided April 7, 1879.] 

In the absence of an agreement, valid or in- 
valid, as to the duration of the term, or as 
to an annual rent, the rule is that the inter- 
vals between payments determine the length 

Where the tenancy is for 

a month only, no notice is required to ter- 

minate the tenancy. Where the tenancy is 

from month to month, a notice of a month 
is necessary, and the notice must be for the 


of the tenancy. 


termination of the hiring at the end of some 

mouth of the tenancy. 

Action for rent. 

The defendant occupied the premises 
in N. Y. city for six years, and paid the 
sum of $450 a year, $37.50 in advance 
for each month, and gave notice tlie 
end of June, and left the premises the 
end of July, after paying for that 
month. The plaintiff sought te hold 
him liable up to the following May ar a 
tenant from year to year. There was 
no agreement in writing b. tween them 
nor any agreement as to how long the 
tenant was to remain. 

A verdict was given for the plaintiff. 

Mr. W. L. Marks for plaintiff. 

Stafford & Roberts for defendant. 

Held, That the statute relating to 
tenancy in N. Y. city does not apply to 
this case. That the tenancy was one 
from month to month, and the tenant, 
defendant, was liable until he gave the 
notice to terminate the biring ; that he 





gave notice on the last day of June 
and that he has paid the rent for the 
month of July. This is all he can be 
compelled to pay. That in the ab- 
sence of any agreement, valid or invalid, 
as to the duration of the term, or as to 
an annual rent, the rule seems to be 
that the intervals between payments 
determine the length of the tenancy. 
Steffeus v. Earl, 40 N. J. 128. That 
where the tenancy is for a month only, 
no notice is required to terminate the 
tenancy, but where the tenancy is from 
month to month a notice of a month is 
necessary, and the notice must be for 
the termination of the hiring at the end 
of some month of the tenancy, i. e., if 
the tenancy began on the 12th of the 
month, the notice must be for its ter- 
mination on the 12th of some following 
month. 6 Daly, 506; 4 Hun. 451; 40 
N. J. 128. 
Judgment reversed. 

Opinions by Daty, C. J., and Van 

Hogsen, J.—New York Weekly Digest. 


COSTS ON APPEAL TO ABIDE 
EVENT. 
Mott v. The Consumer's Ice Co. 
{Decided April 7, 1879. ] 

Where, on an appeal, a new trial is ordered 
with costs to abide event, the ultimately 
successful party can tax all the costs of the 
former trial and of the appeal against op- 
ponent, 

Where costs in granting a new trial are ex- 
pressly given to a party on such appea] 
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they can only be recovered by him if he 

finally succeeds in the action. 

Where a juror is withdrawn, atrial fee may 
be taxed against the plaintiff therefor,if the 
defendant prevail. 

On the trial the plaintiffs complaint 
was dismissed with costs. The gen- 
eral term affirmed this judgment with 
costs, but the Court of Appeal reversed 
it and ordered a new trial, with costs 
to abide event. On the second trial a 
juror was withdrawn, and on the third 
trial a verdict was given for defendant. 
On the taxation of costs defendant 
claimed costs of three trials and of the 
appeal. 

Hatch d& Van Allen for plaintiff. 

Mr. A. P. Whitehead for defend 
ant. 

Held, That the party succeeding 
upon the new trial recovers the costs 
of the appeal and of the former trial. 
That under the statute he recovers all 
the costs in the action, unless upon 


granting the new trial the costs of the 
appeal are given to the party prevail- 
ing upon the appeal, in which case 
they are only recoverable by him if he 
finally succeed in the action, Howell v. 
Van Sicklen, 8 Hun. 524. That the de- 
fendant in this case is also entitled to 
the costs of both trials. Citing Cavey 
v. Rider, 2 Ccwen 617; Kern v. Thur- 
man, 2 Hill 357 ; Van Wyck v. Backer, 
11 Hun. 310; Graham's Pract., 2d Ed. 
635, and overruling Sheridan v. Genet, . 
G. 'T'., Ist Dept. Feb. 7th, 1879, and . 
Lyddy v. Kenny by Barrett, J., Daily 

Reg. Feb. 10, 1879. Where a juror is 
withdrawn by the plaintiff without the 
_payment of costs, and the defendant 
‘ultimately succeeds, he may tax a trial- 
\fee therefor. Dewe v. Stuart, 6 Hill. 
| 466 ; Ellsworth v. Gooding, 8 How. 1. 





Opinion by Daty, C J., Larremore, 
J., concurred.— New York Wheekly 
| Digest. 





MISCELLANY. 


THE LATE JACOB VANATTA. 





The following resolutions in regard to the 
death of Jacob Vanatta were passed at a meet- 
ing of the members of the Morris County Bar, 
in the court room in Morristown, on Monday 
May 5th, Judge Dalrymple presiding : 

The Bar of the County of Morris, desirous 
of preserving some suitable expression of their 
personal esteem and their respect for the pro- 
fessional character of theirdeceased associate, 
Jacob Vanatta, Esq., adopted the following 
minute, and request the Court to have the 
same entered upon its records : 

While in the ordinary walks of life, as 
friend, neighbor and citizen, Mr. Vanatta was 
worthy of the regard in which he was held by 
the community in which he spent most of his 
life, it was in the discharge of the arduous 
and responsible duties of his profession that 


| his character shone most conspicuously. It 
| may be said with entire truth, that he was 
| never found wanting in any of the various 
stations he was called to fill, and that in no 
one of them did he ever disappoint the just 
and reasonable expectations of his clients or 
his friends. 

By a self-discipline worthy of all praise and 
emulation,the asperities which too often char- 
acterise the profession were in him mellowed 
into a quiet dignity and a courteous earnest- 
ness, showing how entirely consistent may be 
the ardor of the advocate with the essential 
qualities of the gentleman. 

Though he never enjoyed the benefit of 
early educational training, nor any of the ad- 
ventitious circumstsnces usually relied on for 
success, yet by a manly self reliance—a zeal 
that knew no abatement—and industry which 
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knew no rest, he achieved unwonted profes- 
sional eminence and won the confidence and 
admiration no less of the Bench than of his 
associaties at the Bar. We are justly proud 
of the record which he has made and of the 
honor which he reflected on the Bar of the 
county and of the State. His memory will 
long be cherished by us with unfeigned re- 
gard. 


RESIGNATION OF JUDGE DILLON. 





The Central Law Journal, of which Judge 
Dillon is a contributing editor, says: ‘* We 
have authority for stating that the rumors 
which have been in circulation for several 
weeks regarding the contemplated resignation 
of the Hon. John F. Dillon, U. 8S. Circuit 
Judge for the Eighth District, are well 
founded.” He has been offered and it is un- 
derstood has accepted a professorship recently 
created in Columbia Law School, at a salary 
of $7,500. It is believed that he is also to be 
retained as permanent counsel for certain 
persons who hold large rallroad interests west 
of the Mississippi. We trust that, in his new 
position, he will take advantage of the oppor- 
tunity to write law books, which his leisure 
and the libraries of New York will afford. 

—Since the above was written, the Judge 
has sent in his resignation to the President,to 
take effect September 1, and the Secretary of 
War, Mr. McUrary, has been nominated in 
his place. 





NEW BOOKS. 


Forms oF PLEADINGS AND PRECEDENTS in the 
Court of Chancery of the State of New Jer- 
sey, by S. Merrorrn Dickinson, Counsellor 
at Law. Jersey City: Frederick D. Linn 
&Co. 1879. 

A new book on Chancery precedents! In 
any less old-fashioned State than New Jersey 
such a book would be considered about as 
useful as a new spinning wheel But we fancy 
that even this book, intended for use in New 
Jersey, may prove useful in interpreting the 
modern and improved codes of practice. We 
confess we have a fonduess for the old Chan. 
cery forms; the dignity and _ the respect- 
ful tone of their address, like the wig and 
gown in the English courts, have their influ- 
ences upon the court and the suitors. The 
‘*Humbly complaining showeth unto your 
honor, your orator,” etc,. is not altogether an 
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idle form, although the ‘‘confederating 
clause,” is a relic of barbarous times, which it 
isnot worth while to preserve. We think it is 
due to the preservation of the Chancery prac- 
tice that the lawyers of New Jersey have a 
clearer perception and more definite knowl- 
edge of equity principles than is common 
among lawyers of many other states. 

Mr. Dickinson, the author of this book, has 
been engaged for many years in the office of 
the clerk in Chancery. All the questions of 
pleading and practice which arise there fall 
under his notice. It has been his special 
function for some time past, we believe, to 
examine these questions, and his experience, 
united to his knowledge as a lawyer, have 
rendered him an excellent authority upon 
these matters. He has had all the accumulated 
precedents of the Court of Chancery at his 
hand, and his work has had the advantage of 
the supervision of the Chancellor himself. 


The publication of a book from such a 
source upon a subject of such practical im- 
portance to the profession has naturally been 
looked forward to with high expectations and 
is received with rather anxious curiosity, for 
a vast amount of unprofitable labor may be 
saved by a book of this kind well done, and 
much worry and perplexity and even failure 
of justice may be caused by defects and mis- 
takes. 


It is hard to judge of the merits of such a 
book until time has put it to the test of prac- 
tical utility. But in making any criticism up- 
on it, it is only fair to remember that it is 
impracticable to unite in one volume a book 
of forms intended to illustrate the procedure 
of the court, and a collection of pleadings 
adapted to all the various states of facts which 
may arise. We must not expect to find an 
improved edition of ‘‘ Potts’ Precedents,” 
combined with an ‘‘ Equity Draftsman” for 
New Jersey. ‘The object of this book is to 
illustrate thé procedure; to show the manner 
in which relief is to be invoked, a defence to 
be made, and the power of the court applied 
in carrying out its various functions. ‘lhere 
is much in the volume which seems so familiar 
as to be unnecessary, and there are numberless 
cases for which no form is adapted ; but what 
is most needed is to have the general form to 
know what kind of a paper is to be filed and 
what step is to be taken. We think this book 
does contain forms of all the various kinds of 
papers that are needed in common practice, 
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including those special and unusual ones for 
which so much labor is spent in looking in the 
old books. 

The book is well furnished with notes. ex- 
plaining the practice and referring to the de- 
cisions, ‘These notes are short and clear, but 
full enough for the intelligent practitioner 
who does not expect to find all the law in one 
foot-note. The Rules of the Courts are not 
only printed in full at the beginning, but the 
rule regulating each matter of practice is 
stated in connexion with the form to be used. 

In looking at the precedents relating to the 
execution for the deficiency in a foreclosure 
case, we find a very important correction has 
been made in the old-forms. ‘The date from 
which the execution takes effect on land is 
stated to be the date of filing the transeript in 
the Supreme Court, instead of the date of the 
sale. We observe, however, that the practice 
in regard to service of notice of application for 
surplus moneys,although stated in accordance 
with the printed rules, is not given according to 
the requirements of the Chancellor. 

It is to be regretted that the price ofthis book 
(#8) is so high as almost to put it beyond the 
reach of ‘‘an attorney in search of practice.’ 
But it may be regarded in the same category 
with the fourteen dollars he pays for his li- 
cense, a necessary though not very intelligible 
expense. ‘The circulation of the book is nec- 
essarily limited, and, as it has not been stere- 
otyped, there is danger the price may be like 
that of the Sibylline Books. 


A Manuva or IntTerNaTionaL Law, by Ed- 
ward M. Gallaudet, Ph. D., L. L. D., Pres- 
ident and Professor of Moral aud Political 
Science in the College for Deaf Mutes, Wash- 
ington, D. C. A. S. Barnes & Co. New 
York and New Orleaus, 1879. 

The purpose of this book is ‘‘to present 
within 4 moderate compass the principles ef 
international law, as recognized in the civil- 


” 


ized world at the present time.” ‘The com- 
prehensive work of M. Charles Calvo, Le 
droit international theorique et pratique, pub- 
lished in Paris in 1870-2, has been taken, we 
learn from the preface, as the basis of this 
manual, but the author hardly does justice to 
the thought and research which he has given 
to the work when he calls it ‘‘in effect an 
abridgment of the treatise of Calvo with 
the addition of considerable original matter.” 
Dr. Gallaudet bas made himself familiar with 
this extensive subject, and has brought with- 
in the limits of a small octavo volume a very 





clear and interesting account of the history 
aud present condition of international law. 
The subject is one which few lawyers are 
obliged to master in detail in the line of pro- 
fessional duty, and, in the absence of pressure 
of this kind, few are able to gather for them- 
selves the general principles out of the in- 
numerable details of the standard works, and 
yet there is a strong feeling of the importance 
of the study for the sake of the light which it 
throws upon historical and political questions. 
The whole body of international law has been 
wrought into shape by the blows of political 
and national contests. The history of it is a 
history, not only of the political intercourse, 
but of the moral development of nations. It 
isa history of morals as between nations, and 
its rules are the expression of the ideas of 
morality in each successive age, upon which 
there isa general agreement among civilized 
men, 

We think this book is well suited to meet 
the demand of which we have spoken for a 
treatment of this subject as matter of general 
knowledge rather than professional learning, 
and we are well satisfied with the accuracy of 
its statements aud the completencss of its 
plan. 


A TREATISE UPON THE Law oF Eminent Do- 
MAIN, by Henry E. Miuis. St. Louis: F. 
H. Thomas & Co. 1879. 


The power called Eminent Domain is as old 
as civil government, but the limitations of it 
are of modern origin. They are the limitations 
that have been imposed upon this power 
which have brought it within the region of 
law. The law on this subject is particularly 
interesting as being arule which the sovereign 
power has imposed upon itself, and the growth 
of it is the development of constitutional gov- 
ernment. ‘The history of the exercise of this 
power is also the history of material develop - 
ment, because the chief occasion for its exer- 
cise has been the construction of railroads 
and canals. ‘The great bulk of the cases, the 
author says, have arisen within the last forty 
years. 

This book is very well written, and the 
principles of a vast number of cases have been 
clearly stated within the limits of a small 
volume. We only regret that the book does 
not include the whole of the very important 
subject of assessments for local improvements. 
This subject is well treated so far as itis 
covered by cases in which land is actually 
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taken, but the author limits himself to these 

cases under the impression that when no 

property is actually taken the assessment for 
benefits is properly a tax and not an exercise 
of eminent domain. He seems to have over- 

looked or misunderstood the Agens case, 5 

Vroom 415. 

Turrtietas New Jersey Equity Reports, by 
John H. Stewart, Reporter. Trenton, N. 
J. 1879, 

The second part of Third Stewart completes 
the volume. It fully sustains Mr. Stewart's 
reputation as a reporter and the credit which 
the State of New Jersey enjoys for thorough- 
ness and accuracy in the opinions of her 
judges. This volume includes many of the 
opinions of the Court of Chancery at the Feb- 
ruary Term, and those of the Court of Ap- 
peals filed at the March Term. It is difficult 
even for Tae New Jersry Law Journat to 
get ahead of such prompt reporting as that. 
But we may add for our own credit that some 
of the cases reported in this second part of 
Third Stewart appeared in THe Law JounnaL 
last November. We are very glad to hear that 
the price of these parts of Stewart's Reports 
has been reduced to $1.25, and that the whole 
volume bound will be sold at $3.00. 





HUMORS OF THE LAW. 


Te Irnise Bar, by J. Roderick O' Flanagan 
contains, as might be expected, many amus- 
ing anecdotes and puns and Irish bulls, 

Jno. Toler, Lord Norbury chief justice of the 
Common Pleas, was an inveterate punster. 
When he “‘sat at Nisi Prius. his constant fire 
of puns, the repartees of the Bar. and ap- 
plause of the spectators often raised a terrible 
din.” A witness being asked what bis busi- 
ness was, replied, “I keep a racket-court.” 
Lord Norbury instantly exclaimed, ‘‘So do I! 
So do I!” 

A gentleman having boasted in his presence 
of having shot seventy hares before breakfast. 
**I dare 





Lord Norbury observed very dryly : 
say you fired at u wig.” 

The followiug anecdote of O'Connell, 
though it may be well known, is worth re 
was defending a man 
A hat, 


al- 


peating. O’Connel 


| 
| 
named Hogan, charged with murder. | 
believed to be the prisoner's, was found close | 
to the body of the murdered man, aud this | 
was the principle ground for supposing that | 


Hogan was the murderer. The Crown coun- | 
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sel made a strong point on the hat which was 
produced in court. O’Connelh cross-examined 
the neighbor of the prisoner, who identified it, 

‘It is not different from other hats,” said 
O'Connell. 

**Well, seemingly, but I know the hat.” 

Are you perfectly sure ,that this was the hat 
found near the body ?” 

‘‘Sartin sure.” 

O'Connell proceeded to inspect the hat, 
and turned up the lining as he peered into the 
interior. 

‘*Was the prisoner's name P—a—t H—o— 
g—a—n (he spelled each letter slowly) in at 
the time you found it ?” 

***Twas of coorse,”’ 

‘*You could not be mistaken ?” 

“No sir.” 

‘*And all you swore to was as true as that ?” 

**Quite.” 

“Then go off the table this minute,” cried 
O'Connell, triumphantly. And addressing the 
judge, he said: ‘'My Lord there can be no 
conviction here ; there is no name in the hat!” 

The prisoner was at once acquitted. 


VICE-CHANCELLOR’S CALENDAR. 
JUNE AND JULY. 
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